SCPUE Meeting Minutes
September 3, 2009

Los Angeles County – South Gate
Janice Campbell – Chair

  Rudy Martel – Vice Chair

 Bob Mulherin – Secretary

Linda Evans - Imperial  
John Schrader – Inyo/Mono 
Melinda Al-Alami, Greg Creekmur, Rich Sokulsky – Los Angeles 
Brian Danker, Kathy Kilar - Orange 
Bob Mulherin - Riverside  

Jim Mitchell - San Bernardino  

Ha Dang - San Diego 

Janice Campbell - San Luis Obispo 

Rudy Martel - Ventura 

Nan Gorder, Cliff Smith - DPR HQ 
Peggy Byerly, Dan Weerasekera – DPR SRO
A.
The meeting was called to order by Chairperson Janice Campbell at 9:15 AM.
B.
Introductions of those in attendance. Nan Gorder, Enforcement Branch Chief, and Cliff Smith, Structural Liaison, were welcomed. 








C.
The June Minutes were approved as written.
D. Old Business

a. Draft Enforcement Response Regulations were discussed by Cliff Smith, Nan Gorder and the SCPUE Deputies. Nan Gorder gave a brief history of incidents which led to the current Enforcement Response Regulations (ERR), including the proposed Senate bill, SB 455, which was vetoed by the governor: 

1) The ERR was implemented in 2006. In November 2008, DPR and CACASA (PRAC) began developing guidelines to possibly revise the ERR.  

2) The number of fine actions have not increased in southern counties since implementation of the ERR; however, northern counties and San Joaquin Valley counties have had an increase in fine actions. USEPA, Region 9, has analyzed the fines for incidents related to drift and noted that the fines are at the lower range.
b. Cliff Smith, Nan Gorder and the group discussed the Draft Enforcement  ResponseRegulations. 
1) Cliff gave some background on what led to the Draft ERR. Illnesses                related to antimicrobial pesticides have caused an increase of Class A violations and fines by County Agricultural Commissioners (CAC). As a result many CACs want the current ERR revised. In response, Draft ERR has been written and DPR proposes to limit the ERR to incidents involving agricultural and structural pesticide use. The CAC will have discretion to apply the ERR to institutional and home use situations; Janice suggested that maintenance gardeners (MGs) be looked at in this scope and Jim said that San Bernardino County has a lot of incidents at schools. Per DPR, pest control done by MGs is non-production agriculture. The Food and Agricultural Code definition of agriculture will be considered so incidents involving pest control in nonproduction ag. settings will be included.  Janice suggested that professional applicators should be included in CCR 6128. The group agreed that the definition of agricultural and structural should be clarified in the Draft ERR.  
2) Do multiple violations in different incidents need to be fined separately (i.e. violations found in a field inspection and during a follow-up HQ inspection)?

The definition of “incident” was clarified.

3) Decision Reports – eliminated for all Class C violations. Will only be required on Class B violations with no fine actions. The CAC must submit to DPR within 90 days of the incident.
4) Classes of Violations – a thorough discussion was held. 

a) Class B: violation of any substantive law or regulation (i.e. licensing, PPE, labeling). Suggested that a Citeable Sections database be considered. A Class B violation can be elevated to a Class A violation in the Draft ERR. Discussion occurred that all Branch 1 violations are Class A violations, even if the violation was previously considered to be a Class C violation under the current ERR. 
b) Since SPCB is now a part of DPR, Greg said he will create a list of violations of Structural laws and regulations that need to be included in CCR 6130.
c) Goal of the Draft ERR is to take away the emphasis on the “effect” and focus on the violation which occurred.

d) Elements of a Class A violation were discussed. Many questions and concerns were expressed as to how to apply this draft language. It was suggested that alternative language be developed in the Draft ERR to clarify what a Class A violation is.
e) Elevation of the fine amount and the Class of the violation; how long is history considered? Definition of “repeat” violation discussed. Cliff said that history will now include unadjudicated violations. For all violations, there will be no limit as to how far the CAC can look back and there will be no limit on geographical boundaries. Each violation can be considered for a fine; the CAC must stay within the violation Class when considering a fine amount. DPR will look at the definitions of each Class again before the Draft ERR is finalized. 
f) The Draft ERR is a work in progress. CACs will have an opportunity to provide further review and comment. Expected to take 1.5 to 2.5 years before the ERR becomes effective.

c. Advocate and Hearing Officer Training – the date for the Southern Region           has not been set yet. All counties are interested.
E. New Business 
a. Surface Water Preliminary Draft Regulations (San Luis Obispo Co.)  

1) input is requested from the SCPUE Deputies before 9/15/09. 

2) pesticides, especially pyrethroids, diazinon and chlorpyrifos, are being detected in water.

3) wind speed is based on studies done on drift.

4) Homeowners are not exempt – homeowners are a potential source of runoff.

b. Endangered Species Teleconference Call (San Luis Obispo Co.) – at the next meeting in December, a teleconference call will occur, provided the meeting location in Riverside can accommodate a teleconference call.

c. Should a noncompliance be issued to the structural company for not having on     the written log the time the Fire Department and the Ag. Department were            notified, even though the date of notification was recorded?  (Los Angeles Co.) -Greg said that he would look at Business and Professions Code section 8505.5 for requirements.

d. Should a noncompliance be issued to the fumigation company for not having the licensee’s name printed along with the signature? (Los Angeles Co.) -- Greg said that CCR section 1970 specifies the requirements, which are that the printed name of the licensee must be present along with the licensee’s signature.

e. Signs required by the Master Fume label are different than the signs required by the SPCB (Los Angeles Co.) – Greg said that the requirements of both the label and the SPCB must be followed; if not, a violation may be written (label violation and/or code violation).

f. Pesticide Handler Training of Structural Employees (Los Angeles Co.) – Greg said that the licensed structural pest control Operator may perform the training.

g. Label issues related to Zythor and Master Fume (Los Angeles Co.) – Greg said that the labels should be reviewed carefully because there are errors on them. The labels and application manuals should be reviewed carefully to assure that there are not any conflicts with regulatory requirements. DPR will consult with the companies that manufacture Zythor and Master Fume to confirm what their intents were for label information and whether errors occurred. 

1) Examples of information that is not clear on the labels and/or application manual: chloropicrin and PPE: do respirators need to be worn since air concentration levels of chloropicrin are not measured? Aeration safety – Business and Professions Code section 8505.3 vs. the label statement pertaining to supervision. SCBA safety requirements.

h. Update on Maintenance Gardener Projects (San Luis Obispo Co.) – Janice said 

                        English and Spanish study material has been prepared by the University of                                     California at Davis for the maintenance gardener licensing workshops. There will                         be 8 – 4 hour workshops, 4 in English and 4 in Spanish held in San Luis Obispo                            County between now and June 30, 2010.  A Qualified Applicator Certificate                                 exam (offered in English and Spanish) will be given to attendees immediately                               after the workshop. SLO County is offering the workshop to unlicensed                                         maintenance gardeners in lieu of proposing a fine, but only if they do not have a                            history of violation. If you have questions about this pilot project contact Janice.

i. DPR Updates
1) Dan Weerasekera – nonsubstantive changes made to CCR sections 6400, 6502, 6620, 6626, 6627, 6670, 6672, and 6736. These changes become effective 8/26/09.  The amended Notification Regulations become effective 9/12/09; DPR will offer training on these regulations to the counties in several locations during November – Santa Barbara (11/10/09), San Diego (11/17/09), Indio (11/18/09).
2) Peggy Byerly – several updates have occurred at DPR’s website, including the following at Commissioner Resources:
a) Enforcement and Compliance Options chart
b) Summary of Pesticide Regulatory Authorities chart 

c) Citeable Sections report 

·  Due to a recent appeal to the Director and the ruling which came from it, DPR Legal recommends that CCR section 6702 (“b” sections) not be cited in a NOPA. It is recommended that a specific code or law is cited instead; however, 6702 (b) may be used if no specific code or law section is available, such as a label violation or a PPE violation. When citing specific laws or regulations, DPR recommends citing each violation separately, especially for employee PPE violations.
d) County Inspector Investigation Training – in October 2009, DPR will offer “back to basics” training on investigation procedures and techniques. In the Fall of 2010, it is anticipated that training will be offered to “experienced” inspectors.
e) Nonsubstantive changes to regulations – CCR 6562 (b) has been amended to put “two years” verbiage back in so dealers will be required to maintain sales records for two years at the sales office.
f) Furlough Fridays – emergency contact for the Southern Regional Office of DPR is Jahan Motakef, who may reached on his cell phone.

3) Jahan Motakef and Dan Weerasekera gave an update on the recent recall of    Kerb 50W by Dow AgroSciences. The recall was based on reported damage   to lettuce in July 2009. Lots of Kerb 50W were contaminated with dithiopyr.

j. Gas Meter Shut-off Enforcement (Cliff Smith – DPR) – Cliff posed the question of “how can enforcement action be taken against fumigators that turn off the gas meters themselves? Cliff said that DPR Legal currently recommends the use of CCR section 6600(b). This section is the best one to use at this time. The Southern Commissioners would like a more specific section to reference and cite. 

k.  California Aeration Plan (CAP) -- (Cliff Smith – DPR).
1) Current proposal based on a study done by Dow 7 years ago.

2) When CAP becomes effective, the structural industry will have a 3 month overlap where TRAP will also be used. This overlap will allow the industry to implement CAP.

3) CAP may reduce some violations which commonly occur with TRAP, such as SCBA violations.

4) According to Greg, the fan is pre-installed in the inner space between the tarp and the structure; aeration air monitoring results show that no gas is present when CAP is used.
5) Greg recommended that the fumigation log be changed to record the time of fan “initiation” (the time when fan/aeration commenced). Further recommended that the fumigation log or Notice of Intent declare which aeration plan is used (preferred on the NOI so the inspector has an opportunity to see the CAP).

6) DPR has the discretion of approving or denying an aeration plan; therefore, it is possible that multiple plans could be used.

7) The driving force behind the development of CAP was that U.S. EPA required Dow to reduce the exposure level from 5 ppm to 1 ppm before a structure can be cleared for entry.

8) A handout describing the Draft California Aeration Plan for Structural Fumigation (9/1/09) was provided to the group.

l.    Next Meeting – December 3, 2009 in Riverside.

Location:           Riverside County Flood Control and Water Conservation District
                                                  1995 Market Street, Room E & F

                                                  Riverside, CA 92501. 
                       The meeting adjourned at 2:25 PM.

                       Submitted by:  Bob Mulherin
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