MEMORANDUM OF UNDERSTANDING 

BETWEEN THE 

DEPARTMENT OF INDUSTRIAL RELATIONS, 

THE DEPARTMENT OF PESTICIDE REGULATION, AND THE CALIFORNIA AGRICULTURAL COMMISSIONERS AND 

SEALERS ASSOCIATION 

FOR EMPLOYEE PROTECTION AT THE PESTICIDE WORKPLACE

BACKGROUND

The Department of Industrial Relations (DIR), the Department of Pesticide Regulation (DPR), and the County Agricultural Commissioners (CACs) have responsibilities relating to the protection of workers. The three parties believe that the State will benefit by a unified and cooperative program to assure workers of safe working conditions at the pesticide workplace.

The purpose of this Memorandum of Understanding (MOU) between DIR, DPR and the California Agricultural Commissioners and Sealers Association (CACASA) is to ensure that pesticides are regulated in a manner that protects worker health and safety while recognizing the need for pest control.

SCOPE

This MOU is intended to assure that the respective authorities of DIR, DPR, and the CACs relative to the protection of workers from the potential adverse impacts of pesticides will be exercised in a coordinated and cohesive manner designed to eliminate overlap of activities, duplication of effort, and inconsistency of action, to the benefit of the public, DIR, DPR, and the CACs. To that end, this MOU establishes principles of agreement regarding activities of the signatory parties, identifies primary areas of responsibility and authority between the parties, provides methods and mechanisms necessary to assure ongoing coordination of activities and outlines a process for the resolution of interagency conflicts.

STATUTORY AUTHORITIES

The California Occupational Safety and Health Act establishes a mandate to assure safe and healthful working conditions for all California workers. DIR is the agency designated by the Labor Code to be responsible for developing and administering the California Occupational Safety and Health Administration (Cal/OSHA) program to comply with this mandate. The Federal Occupational and Safety Health Act requires the Cal/OSHA program to be at least as effective as the Federal OSHA program. The Labor Code grants broad powers to the Division of Occupational Safety and Health of DIR for assuring the health and safety of workers in the state.  Section 6307 of the Labor Code states: "The Division has the power, jurisdiction, and supervision over every employment and place of employment in this state, which is necessary to adequately enforce and administer all laws and lawful standards and orders, or special orders requiring such employment and place of employment to be safe, and requiring the protection of the life, safety, and health of every employee in such employment or place of employment.”  Labor Code section 6303 defines place of employment as "any place, and the premises appurtenant thereto, where employment is carried on, except a place the health and safety jurisdiction over which is vested by law in, and actively exercised by, any state of federal agency other than the division.”  Section 142.3(a) of the Labor Code designates the Cal/OSHA Standards Board within DIR to be the only agency in the state authorized to adopt occupational safety and health standards.

The Federal Insecticide, Fungicide, and Rodenticide Act (FIFRA) specifies that a state shall have primary responsibility for pesticide use and the state legislature gave authority to DPR for the regulation of pesticides. The Food and Agriculture Code (FAC), as amended by the 1991 Governor's Reorganization Plan No 1, gives DPR and the CACs the authority to regulate pesticides including protection of employees handling, storing or applying pesticides or working in and about pesticide-treated areas. Divisions 6 and 7 of the FAC, are the statutory authority for regulating the registration, sale, and use of pesticides, reentry into treated areas, and specified activities associated with the storage, transportation, and handling of pesticides or pesticide containers. The director of DPR and the agricultural commissioner of each county, under the direction and supervision of DPR, are responsible for enforcing Division 6 and specified parts of Division 7, and the regulations which are issued pursuant to them. FAC section 11501 states that one of the purposes of Division 6 (Pest Control Operations) and Chapters 1-3.5 of Division 7 (Agricultural Chemicals) is to assure the agricultural and pest control workers of safe working conditions where pesticides are present. FAC section 12981 authorizes DPR to adopt regulations for, but not limited to, worker protection regarding the following subjects related to pesticides: (1) restricting worker reentry into areas treated with pesticides, (2) handling of pesticides, (3) hand washing facilities, (4) farm storage and commercial warehousing of pesticides, (5) protective devices, and (6) posting of fields, areas, adjacent areas and fields, and storage areas. 

DPR under FAC 12982 and the CAC’s of each county under the direction and supervision of the director, enforce pesticide laws and regulations. Health and Safety Code (H&S Code) section 105200 authorizes the CAC to be involved in the investigation of illnesses suspected of being caused by pesticides. The local health officer may assist the director and the commissioner in the enforcement of the provisions of this article and any regulations adopted pursuant to it.  The local health officer shall investigate any condition where a health hazard from pesticide use exists, and shall take necessary action, in cooperation with the commissioner, to abate the condition. The local health officer may call upon the Office of Environmental Health Hazard Assessment for assistance pursuant to Section 105210 of the Health and Safety Code.

PRINCIPLES OF AGREEMENT 

DIR, DPR, and the CACASA agree that the use of pesticides, entry into areas treated with pesticides, and the storage, transportation, handling and disposal of pesticides and pesticide containers can adversely affect human health.  To protect the State's workers, it is necessary to enforce regulations and standards that apply to places of employment associated with these activities.

In order to better protect workers from potential exposure to pesticides, DIR, DPR, and CACASA agree to:

1. Promote both technical and policy consultation concerning worker safety issues through formal channels such as the Worker Safety Regulation Work Group and the Pesticide Registration and Evaluation Committee meetings, as well as through informal staff exchanges of information.  The agencies will provide technical assistance to each other upon request. Through the work group and committee, consult each other in developing or revising workplace standards and regulations for substances that are pesticides that may impact worker health and safety. 
2. Recognize that the current DPR mechanism for notification of priority episodes ensures mutual awareness of illnesses or injuries that may have been caused by exposure to pesticides or suspected violations of pesticide and worker safety laws and regulations at places of employment that are associated with pesticides. The DPR defines a priority human episode as death, serious injury or illness (any injury or illness requiring hospital admission as "inpatient status") or any single injury or illness episode involving five or more persons regardless of employment status or whether they sought medical attention. DIR defines the criteria for the investigation of a serious injury or illness in 8 CCR 330 (“any injury or illness occurring in a place of employment or in connection with any employment which requires inpatient hospitalization for a period in excess of 24 hours for other than medical observation”) or a catastrophe as inpatient status of three or more employees for examination or treatment resulting from an employment injury or illness caused by a workplace hazard. Notification requirements are in 8 CCR 342, whenever a state, county, or local agency is called to an accident involving a serious injury or illness, or death occurs, the nearest office of the Division of Occupational Safety and Health shall be notified by telephone immediately by the reporting agency. DPR, DIR, and CACs agree to promptly report, as outlined below, all episodes meeting or appearing to meet DPR criteria.

	Identifying Party
	Will Notify

	DIR
	DPR who will notify CAC

	DPR
	CAC and DIR

	CAC
	DPR who will notify DIR


Jurisdictional issues will be referred to the DIR Regional Manager and the DPR Regional Office Supervisor. The DIR Regional Manager, County Agricultural Commissioner and DPR Regional Office Supervisor shall ensure that personnel conducting the investigation work cooperatively.

3. Upon request, DIR and DPR agree to the following:

· Provide training to CAC and state agency staff on an overview of the enforcement program activities when there are available resources.

· Exchange information on the manufacturing, use, storage, transportation and handling of pesticides and pesticide containers, the impacts on worker health and safety from these activities, and any efforts to mitigate those impacts.

· Provide available information on toxicity of active ingredients, inert ingredients and breakdown products; dermal, inhalation and indoor exposure; the practical treatment of pesticide poisoning, and NIOSH and Cal/OSHA standards on pesticides.

· Provide reports and data queries of pesticide-related illnesses and injuries.

· Provide enforcement and compliance manuals, regulatory agency guidance documents and training materials, and employer compliance assistance materials and advisories. 

4. It is the policy (Cal/OSHA P&P C-90) of DIR to document information about unsafe or unhealthful workplace conditions that comes from various sources, and to make referrals within the Division and to other government agencies (authority under Labor Code Sections 6309, 6315, 6423, 6425 and 6430 and 8 CCR 344.51 and 344.52). Referrals of pesticide related hazards maybe made to the Agricultural Commissioner of the county of occurrence or to DPR regional coordinators. DPR and the CACs also state in the Pesticide Episode Investigation Procedure Manual the requirement through DIR statutory authority and this MOU to refer complaints of unsafe work practices or observable work hazards, not related to pesticides, to DIR.
5. Recognize that DIR has responsibility for inspection and enforcement of pesticide safety and health standards in workplaces where pesticide products are manufactured reformulated, packaged, or transported in the channels of trade; in any workplace in emergency response situations, such as fires and spills; at pesticide waste recycling and disposal facilities; and for non-pesticide aspects of worker safety in all workplaces where pesticides are or have been used. When employees reenter areas treated with pesticides, other than agricultural fields (such as industrial or structural settings), there is a dual responsibility. DPR and the CACs are responsible for ascertaining whether all applicable pesticide labeling directions were followed before employees reentered the workplace and if current labeling is adequate to protect workers reentering these treated areas. DPR and the CACs have the responsibility to conduct inspections with regard to pesticide use and storage (e.g., pesticide dealer facilities).
6. Recognize that DIR enforces the Illness and Injury Prevention Program requirements found in 8 CCR 3203. For pesticide use, DPR and the CACs have responsibility for promoting and maintaining a safe workplace through enforcement of regulations. The fulfillment of workplace requirements under 3 CCR Division 6 do not imply fulfillment of other requirements in an Illness and Injury Prevention Program. 

7. Recognize that DPR and the CACs have responsibility for enforcement of pesticide laws and regulations in all workplaces that are associated with pesticide use including entry into treated fields (3 CCR 6760-6778). DIR has the responsibility for all workplace health and safety in non-pesticide use situations and can conduct side-by-side inspections with DPR and the CAC.

8. Recognize that DPR and the CACs have responsibility for end user storage, transportation and disposal of pesticide containers under 3 CCR 6670 through 6686. Procedural guidance is available in the DPR enforcement manual. 

9. Recognize that DPR regulation 3 CCR 6768, Fieldworker Decontamination Facilities, provides for field worker decontamination and hand washing facilities meeting the requirements of 8 CCR 3457, Field Sanitation. Specifically, 3 CCR 6768 states, hand washing facilities provided in conjunction with toilet facilities pursuant to 8 CCR 3457, shall be considered adequate for the purposes of this section. For pesticide handlers 3 CCR 6734 requires employers to assure easy availability of sufficient water, soap, and single use towels for routine washing, water for emergency eye flushing and washing of the entire body meeting requirements under 8 CCR 3366. DPR makes available online a compliance assistance document to employers on pesticide decontamination facilities. Additionally, DIR makes available a field sanitation fact sheet. 

10. Recognize that DPR and CACASA maintain procedures under 3 CCR 6704 substantially equivalent to those required by the Labor Code regarding employee rights to file confidential complaints, to have complaints promptly investigated, to talk to inspectors and point out hazards, to be notified of any job hazard and not subject to discrimination or retaliation for reporting safety hazards or violations. The DPR “Pesticide Episode Investigation Procedure Manual” references Labor Code sections 6309 and 6310. The procedures in the manual describe the requirements and how the investigation is to be conducted for an employee complaint including notification of Cal/OSHA if a joint investigation is necessary.  

11. Recognize that DIR has the authority to investigate issues of retaliation by the employer when an employee has filed a complaint. These retaliation issues will be handled by DIR as they are not unique to the pesticide workplace but can and do occur in any type of workplace. Reports of retaliation should be directed to the nearest DOSH district office. 

12. DPR regulations 3 CCR 6723, 6724 and 6744 require employers who assign workers to handle pesticide to keep a written Hazard Communication Program, provide for handler training and to inform employees who maintain or clean contaminated equipment of the hazards involved. For field workers 3 CCR 6761, 6761.1, and 6764 provide for display of use records, material safety data sheets, , site-specific information, and training on decontamination, posting, routes of exposure, pesticide hazards, symptoms of exposure, and employee rights. The employer must also display Safety Series leaflets A8 and A9 for handlers and field workers, respectively. Employers with workplace employees who handle only antimicrobial agents are exempt from complying with 3 CCR 6723 if they have a current Hazard Communication Program and Injury and Illness Prevention Program as required by the Department of Industrial Relations Cal-OSHA regulations

13. Recognize that DPR hazard communication regulations (3 CCR 6723 and 6761) also provide a foundation for employers to meet the Proposition 65 warning requirements for employees in the pesticide workplace. 

14 Recognize that DIR will conduct inspections and enforce pesticide safety and health standards where the following pesticides are used. Pesticide illness reports and employee complaints involving these products should be referred to Cal-OSHA.
· Inorganic arsenic used to treat wood:
Inorganic arsenic is a regulated carcinogen under 8 CCR 5214 and subject to reporting requirements under 8 CCR 5203. Inorganic arsenic is subject to the provisions of the Occupational Carcinogens Control Act of 1976 (Labor Code, Division 5, Part 10). Airborne monitoring of workers is required to determine concentrations of inorganic arsenic will not exceed allowable levels in 8 CCR 5155. Site-specific requirements must be followed under 8 CCR 5214 and the appendices 5214a through 5214d. 

· Ethylene oxide used in hospitals and industrial settings:
The major use of ethylene oxide is in hospitals and industrial settings for sterilization of instruments. Ethylene oxide is a regulated carcinogen under 8 CCR 5220 and subject to reporting requirements under 8 CCR 5203. Airborne monitoring of workers is required to determine concentrations of ethylene oxide will not exceed allowable levels in 8 CCR 5155. Site-specific requirements must be followed under 8 CCR 5220 and the appendices 5220a through 5220d. 
15 Recognize that DIR requires site-specific airborne monitoring for formaldehyde. Formaldehyde is an active ingredient registered for use in citrus packinghouses and poultry confinement buildings. Exposure of persons handling formaldehyde or formaldehyde-releasing products falls under 8 CCR 5217 requiring site-specific airborne monitoring data of workers demonstrating that personnel will not be exposed to formaldehyde above the allowable levels in 8 CCR 5155. Only DIR Cal-OSHA can approve of this site-specific data. If the approved site-specific monitoring data is not available or work conditions have changed and no monitoring is taking place this should be investigated as a possible label violation. Documentation other than that approved by DIR should be referred to the DPR Regional Office Supervisor who will consult with DIR Cal-OSHA. Additionally, 8 CCR 5203 has reporting requirements for formaldehyde as a regulated carcinogen. The inclusion of, or reference to, these regulations does not diminish the authority of DPR to enforce all labeling statements under FAC section 12973.
DISPUTE AND CONFLICT RESOLUTION

It is the desire of the parties to establish a speedy, efficient, and informal method for the resolution of interagency conflicts. Conflicts between DIR, DPR, and CACs that cannot otherwise be informally resolved, will be referred to the director of DIR, director of DPR, and the president of CACASA.

To assist the parties in resolving conflicts, one staff person will be appointed each by the director of DIR, the director of DPR, and the president of CACASA representing the interests of the signatories of this MOU.

This MOU shall become effective upon the date of final signature and shall continue in effect until modified by the mutual written consent of the parties or until terminated by any part upon thirty (30) day advance written notice to the other parties.

Department of Industrial Relations

_______________________________

________________

 Director




Date

Department of Pesticide Regulation

________________________________

_________________

 Director




Date

California Agricultural Commissioners and Sealers Association 

_______________________________

__________________

  President




Date
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